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INTRODUCTION

In this shiur we will study the halachot of Shiluach Hakein, a relatively uncommon mitzva today, but
a special one nonetheless for those who are privileged to fulfill it. The Torah teaches us that there is
a positive mitzva to send a mother bird away before taking her young or her eggs, for which Hashem
promises long life to those who fulfill it. Furthermore, there is a negative prohibition to take the mother
together with her young. The source for both of these Torah laws is in Sefer Devarim.

If you happen to come across a bird’s nest on your way, in any
tree or on the ground, with chicks or eggs [in it] and the mother
[bird] is sitting over the chicks or on the eggs, do not take the
mother together with her young.
Send away the mother, and take the young, in order that you
may fare well and have a long life.

o T

If you happen to come across — This excludes if it is readily
available [mezuman)].

Do not take the mother - While she is still [sitting] on her
young.

In order that you may fare well - If for an easy mitzva where
there is no loss of money, the Torah states “in order that you fare
well and have along life,” how much more so will the reward be
for difficult mitzvot.
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THE BASIS FOR THE MITZVA

The commentaries offer a few possible reasons for this unusual mitzva. The Chatam Sofer cites one
reason mentioned by the Ramban that we are enjoined not to be cruel to the mother. He also cites a
more mystical explanation given by the Chavot Yair (in a responsum we will see in more detail below)
in the name of the Zohar.’

Responsa Chatam Sofer 1:100 P:N | 1910 onn n"w .3

...See the Ramban in his commentary to the Chumash
(Devarim 22:6). .. that the reason for this mitzva is in order
not to be cruel and uproot the mother while with her
young. For even though it is prohibited to say “your mercy
comes upon the nest of a bird” (Mishna, Berachot 33b), the
reason for that is: G-d’s mercy doesn’t apply to animals where
there is a human need, for if so it would be prohibited to
slaughter animals. Rather, these are decrees upon us in order
that we not learn to become cruel, but [instead] improve our
character traits, see there. Now according to this reason, if
one doesn’t need the young, not only is one not obligated
to send the mother away, but one is also acting in a cruel
manner [if one does so]. And instead of learning not to be
cruel, the opposite is true, we will accustom ourselves to
cruelty and causing animals pain by sending the mother
away from her children, and causing pain to animals is a
Torah violation...

However, in the Responsa Chavot Yair, he cites the Zohar

that the reason for sending away the mother is to arouse
the crying of the mother for her children...
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We saw previously that the Torah promises a reward of long life for one who fulfills this mitzva. Rav
Shlomo Eiger writes in his commentary on the Shulchan Aruch (based on the Sefer HaChinuch citing
the Midrash Tanchuma) that an additional dimension of reward for this mitzva is that one can merit to
have children as a result.

Gilyon Maharsha, Yoreh De’ah 292:1 N:AX7 17 | X"wan o 4

Due to the reward of this mitzva one can merit to have chil- 1DD22N31...0%235 1211 DTX 1T N¥N DWN
dren... and the Sefer HaChinuch writes that they interpret 131%7 — "% Mp™N 0720 NXKY WATT N0
“and the young you shall take” as referring to your own. » WDy’ MY

1. See also the explanation given by the Sefer HaChinuch (mitzva 545).
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SENDING AWAY THE MOTHER WHEN
ONE DOESN’T TAKE THE YOUNG

Although Shiluach Hakein is clearly a Torah requirement, it seems logical that it cannot be the same type
of obligation as other positive mitzvot, as one does not frequently encounter a mother bird sitting on
a nest. Moreover, even should one see a nest, one does not always wish to take and make use of the
young. To what extent must one go out of one’s way to fulfill the mitzva? The Gemara clarifies that one
does not have to search for a nest in order to perform it.

2 Jll Masechet Chullin 139b

The Sages taught in a beraita: “If a bird’s nest happens before 11 — "% MDY | X1p» 12" :121 1IN
you on the way” What is the meaning when the verse states all RSwn nSw” :AnPKIW 05 719 TSN

the various details contained in it? A 9157 - "9 AR N 0120 NKTONT NN
Since it is stated: “You shall send the mother [shalleach teshal- TN ?p X¥XN"W *T> Myan oMna
lach], but the young you may take for yourself,” one might D9 YIINNA — "KM 27 1Y

have thought that the doubled verb “shalleach teshallach” indicates

that one must search even in the mountains and hills in order to find a nest with which to perform this
mitzva. Therefore, the verse states: “If a bird’s nest happens,” indicating only when it confronts you; but
one is not required to seek out a nest...

Nevertheless, the Chida (in the Birkei Yosef) cites the Arizal who holds that one should try to go out of
one’s way to find a nest so that one may perform this mitzva.

Birkei Yosef, Yoreh De’ah 292:8 M:2X7 771 [ o1 D71 L6

Even though according to the Gemara that states “one might NPT ,0"Wi Mynwn YT 2 Y N
have thought one must search in the mountains, etc” itis clear 2171 13°KT 11917 ,191 "D™M2 N 910
that one is not obligated to search for [an opportunity] to fulfill Yy v 270101 NN oY MY
this mitzva. .. but from the words of the Arizal it seems that one TN RS YTRWAY TINY  ynwn
should try and fulfill this mitzva...

RABBI CHAIM YOSEF DAVID AZULAI - THE CHIDA (1724-1806)
Rav Chaim Yosef David Azulai was a prominent posek, author, and traveler. Known by the acronym Chida, he was highly respected
for his great piety and scholarship, and he wrote numerous works (some say up to seventy-one). The Chida was born in Jerusalem
to a distinguished Sephardic family. He studied Torah initially with his father, who was a very learned individual himself, and later
with other great sages including Rav Chaim ben Attar, the Ohr HaChaim.

In 1753, at age twenty-nine, the Chida was appointed emissary to represent the Holy Land abroad and collect money for its
institutions. He spent five years on his mission, visiting many countries in Europe and North Africa, where he was welcomed with
great respect and admiration. He later made a number of additional trips across the world for similar purposes.
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During these trips, the Chida made a point of searching for collections of old mansucripts and other Jewish works. He took extensive
notes on his discoveries, which he eventually turned into his classic work known as Shem HaGedolim, an encyclopedia of authors
and sefarim of Torah literature. Following his time living in Israel and traveling (and a five year stint in Egypt as rabbi of Cairo),
later in his life he settled in Leghorn (Livorno), Italy, a center of Jewish printing, where he wrote and printed many of his other
works (though some were never published). These works include commentaries on many subjects, including Chumash, Talmud,
history, Kabbala, and halacha. His most well-known halachic works include the Birkei Yosef and Machazik Beracha commentaries
on the Shulchan Aruch, among others. He often mentions the more Kabbalistic perspectives even within his halachic writings, as
he does in the quote here.

Towards the end of his life, while still living in Leghorn, the Chida wrote in his diary that he wished to return to Israel, which
unfortunately did not occur, and he died in Leghorn at the age of eighty-three. However, chief rabbi of Israel Rav Yitzchak Nissim
arranged to have his remains transferred to Har HaMenuchot in 1960, 154 years after his death.

The Chatam Sofer quoted earlier notes that this position of the Arizal is based on the reason given for
the mitzva by the Zohar that it is meritorious for us to arouse the “crying” for mercy of the mother for
its young, as this can also arouse Hashem'’s mercy for us (His children). But the Chatam Sofer claims that
since this goes against the clear implication of the Gemara cited above, the halacha is that there is no
obligation to do so.

Responsa Chatam Sofer 1:100 P:N | 1910 Dnn n"w .7

...However, in the Responsa Chavot Yair, he cites the Zohar DW2 DYV 0D X NTIN M21WN2 DINN...
that the reason for sending away the mother is to arouse the XX N9 7MY 0K MY*wa 1M1 1DO
crying of the mother for her children. Accordingly, itisa »5 P NN THY TN DOX,IMA Sy N9
mitzva to try and find a nest in order to arouse the mercy  xo95 13951 7173 Yy XYY NIPK A7 IMYY
of the mother for her children. Consequently, there is no o facymy XY BX BT ,MITIX DTN

1w Yon 07 Hya Yy 0w m YA XD
N7"D KXY M0 Yy 19T 0w IR LN Ny

known that where there is a dispute between the revealed ~ NP OY N7 DTN VIO T
Torah and the hidden Torah, we do not deal with hidden A11271 117 MY, MNDI POV 17 PX
interpretations, for the revealed is to us and our children.

problem of cruelty, as if divine mercy is not given to animals
even for benefit of humans, this is certainly true for a mitzva.
However, our Talmud does not agree with this... and it is

Even if one does not go out of the way to search for a nest, one may happen to find a nest with a mother
bird and chicks (or eggs), but doesn’t have any use for them. This is often the case today, when we
don't usually keep chicks or chickens in our property, and generally buy our eggs from the store. Is one
obligated to fulfill the mitzva? Rav Yair Bachrach addresses this case in his Responsa Chavot Yair and
claims that although the Gemara indicates one need not search for a nest, if one chances upon one he
must perform the mitzva. Apparently, the obligation to send the mother away is independent of whether
one wants the young.
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Responsa Chavot Yair, Siman 67 TO 120 | 1K NN "W .8

I'was asked a question: if one happened upon a nest in the
field, is one obligated to deal with it and send the mother
away, or is one permitted to continue on one’s way, as
[perhaps] the Torah only said “You shall send away” if one
wants to take the young?...

It seems to me that what can be extrapolated from the
Gemara is correct: “One might have thought that one
must must search even in the mountains” [but the words
“when once chances upon it” indicate that only then does
the mitzva apply], which proves that “when one chances
upon it,” one does indeed need to relate to it. This also
makes sense based on the reason given in the Zohar which
is in order that the mother bird will be pained and fly from
one place to another in search of her young, and through
this G-d’s mercy will be aroused for His children in exile. ..
Therefore it seems to me that one has to relate to it and
fulfill the mitzva of Hashem, but it is only a doubt [not
an absolute obligation], about which it is [nevertheless]
worthwhile to be stringent in all cases. ..
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This ruling of the Chavot Yair is quoted by many Acharonim, including the Birkei Yosef (in an earlier section
of the piece cited above), Rabbi Akiva Eiger (to Shulchan Aruch, Yoreh De‘ah 292:1), and the Pitchei
Teshuva (Yoreh De'ah 292:1). However, Rav Chaim Kanievsky notes that the Ran explicitly states the
opposite of the Chavot Yair.

FURTHER IYUN
For perspectives on Ta'amei HaMitzvot as it relates to the mitzva of Shiluach Hakein, see page 255.

1 VAl Chidushei HaRan, Chullin 139a 209 Poin | 1M eeTn L9

...Is sending away [the mother] a mitzva that is obligated QX 111,19V NYVINT AN¥N M7 N MYW...
upon him? Ifhe doesn’t want to take the young, he is exempt A5WHR MvD — DM AP X XY

from sending it away.

Some Acharonim, including the Chazon Ish, rule this way that there is no obligation of Shiluach Hakein
if one does not actually want to take the eggs or the chicks.
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YoM Chazon Ish, Yoreh De’ah 175:2 2w0YP T | WK NINL10

...From here we can prove that if one happened uponanestand  13°X1 1p2 YD OXT ,1Y W INONI...
does not want to take the young, he is not obligated to send away ,m%"wa 2™ 1°X — 0?22 MO XN
[the bird], as if this weren't the case, then Rav Yehudawouldbe 433 mi9»wa 17 21 2»n D XY DT
required to perform the Shiluach (sending away) completely, ™, D9W ™77 15N DM T K
and he could not be exempted due to darkei shalom (maintain- QPP O DY TR 0 2P
ing peace) since this is obligated from the Torah, and the owners

..JIX21 INXD'WD
themselves are liable when they find the bird nesting...>

2. The Chazon Ish here is referring to a passage in the Gemara (Chullin 141b-142a) where Rav Yehuda wished to acquire newly
born chicks from Levi bar Simon, but the Gemara says that he could not do so, since Levi himself does not acquire them until
the mother flies out of the nest (see source 13 below, which is the passage immediately prior to this one in the Gemara). Despite
them being ownerless, Rav Yehuda was still forbidden by rabbinic law from taking them due to darkei shalom (maintaining peace
between neighbors). The Gemara suggests that Rav Yehuda strike the nest, causing the mother to fly out of it, which would
allow Levi to first acquire the chicks, after which he could transfer ownership to Rav Yehuda. The Chazon Ish is claiming here
that if Shiluach Hakein was necessary even when one doesn’t want the young, Rav Yehuda would have in fact been obligated
to perform it and take the young despite the rabbinic injunction of darkei shalom, since the Torah mitzva of Shiluach would
override it. Since that was not the case, one must not be obligated in such a scenario. [Addition of the English editors]
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A NEST IN ONE’S PROPERTY

We saw above in Rashi’s commentary on the Torah that the mitzva of Shiluach Hakein does not apply to
every single nest. Rather, the words “when you happen [ki yikarei]” indicate that it applies only where
the nest isn't considered mezuman, which literally means “readily available. This term is used to limit the
mitzva to situations where a nest is situated in places that the mother bird can fly away easily or are not in
one’s property. However, nests located in one’s possession or places which the person can catch the bird
should he so desire are generally not included. The source of this halacha is in the Mishna cited below.

(n 8 Mishna, Chullin 12:1 N:2 POIn | mwn.11

...Sending [the mother bird from] the nest... applies onlywhen 11"KW2 KOK .21 1K 1P M»W...
itis not in one’s possession [lit. readily available]. What is consid- 11X 1322 210110 1'KW 1PN ]I
ered not in one’s possession? [It includes, ] for example, geese and NP BX YaK .DTIDA MIPW PYIIM
chickens that nested in the field. But if they nested in the house, MY7WN MO — MXDTT A 191,07
and also Herodian doves, one is exempt from sending them.

As mentioned above, this law is derived (by the Gemara) from the verse “when you happen,” which
excludes a case where the nest is in one’s possession. The Gemara explains (in the context of the intricate
discussion below) that if one’s courtyard acquires the eggs, it is considered in one’s possession and one
cannot fulfill the mitzva. However, as long as the mother bird did not rise from sitting upon the eggs, the
courtyard does not acquire it, as the person himself cannot reach the eggs while the mother is sitting on
them. As soon as the mother leaves the nest though, the courtyard immediately acquires it.

[n I Masechet Chullin 141b :NNDp PYIN NOoN.12

The Sages taught in a beraita: Pigeons of a dovecote and N12IM — 7YY M1 W "7 ;121 1IN
pigeons of an attic whose dovecote and attic are within a 751 Y12 Mwn MmMoOxX1 ,MY"wa
person’s property are subject to the obligation of sending away N7 KXY NN'NX N1 09w OOT
the mother bird, because they are ownerless and therefore not DTX YW TINA” LKA M 73 01 M
considered readily available. But nevertheless, they are subject
to the prohibition of robbery due to a rabbinic ordinance
to maintain the ways of peace. But if this ruling that Rabbi
Yosei, son of Rabbi Chanina, says is correct, that a person’s
courtyard affects acquisition for him of an item placed in it even without his knowledge, then a dove-
cote or attic will effect acquisition for its owner of any eggs inside them. Accordingly, one should apply here
the principle that the mitzva to send away the mother bird from the nest applies only in the case described
in the verse: “If a bird’s nest happens before you,” which excludes a bird or egg readily available in one’s
home. Yet the beraita rules that the mitzva does apply in this case.

D7 XD NP - INYTR XYW Y anp
— 11X72 :27 MK R VD - "RIPY
,MY"WA 27ART R A2 NXYY DY

Rav says: It is from the time of the emergence of the majority of an egg from a mother bird’s body that
one becomes obligated to send away the mother from the nest. On the other hand, the owner of a courtyard
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does not acquire the egg until it fully emerges and falls
into his courtyard. And therefore, when the beraita teaches
that in the case of the pigeons in a dovecote or an attic, they
are subject to the obligation of sending away the mother
bird, it is referring to a time before the egg falls into his
courtyard. The Gemara asks: If that is so, that the beraita is

Tzurba M’Rabanan
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referring to a case where the egg has not fully emerged, wh
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does the beraita rule that the eggs are forbidden by rabbinic
law for others to take due to the prohibition of robbery?

The eggs have not yet been acquired by the owner of the
courtyard? The Gemara answers: That ruling of the beraita
is referring to their mother, i.e., the mother bird. Or, if
you wish, say instead: Actually, that ruling is referring to the egg. And the reason the Sages rendered it
prohibited to take the eggs due to the prohibition of robbery is that once the majority of an egg emerges
from the body of the mother bird, the owner’s mind is upon the eggs to acquire them, although technically
he will not acquire them until they fully emerge.

And now that Rav Yehuda said in the name of Rav: It is prohibited to acquire eggs whose mother is
resting upon them, as it is stated: “You shall send the mother,” and only then: “The young you may
take for yourself,” you may even say: Even though the eggs fully emerged and fell into his courtyard, he
must still send away the mother bird. This is because in any case in which a courtyard owner is capable of
acquiring an item by himself, his courtyard can also effect acquisition of it for him. But in any case in
which he is incapable of acquiring an item by himself, his courtyard cannot effect acquisition of it for
him either. Since one is incapable of acquiring the eggs so long as the mother bird is resting upon them,
one’s property does not acquire the eggs for him even if they have already fallen into it.

According to this principle, as soon as the mother bird flies out of the nest, the owner of the property
has acquired the young, and can no longer fulfill the mitzva. This halacha is relevant to the case of a
nest located anywhere in one’s property, including in one’s yard, on one’s windowsill, and the like, as is
codified in the Shulchan Aruch as well:

Shulchan Aruch, Yoreh De’ah 292:2 2:3X7 77 | Y AW .13

9700 1D7TW 071 1120 - YXK 10N R
MPW DYM DTN 0N DTN )2 0V
079X, a5V 12w 01 YaK vD -naa
D917 DTINT D121 DDA NP
ORI 77207 XYW X1 ,271 - D192 00w
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mNo1T YW 1590 MMIpnn oxX - DMYyn DN
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With regard to a nest that is in one’s possession, such as
doves who usually are raised in people’s homes, and geese
and chicken that nest in one’s home - one is exempt. But
doves of the dovecote and in the attic, or birds that made
nests in shrubs and ditches, or geese and chickens that made
their nests in an orchard are subject to the obligation. But
this is as long as the mother hasn’t been raised above the
eggs since she laid them. But if she was raised above them,
if these places belong to him, his courtyard has acquired
it for him, and they are considered in his possession and
he is exempt.
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However, Rav Moshe Feinstein proposed the following suggestion for those who wish to fulfill the
mitzva with a nest on their property: If one sees a bird making a nest in his property, he may have in
mind before it lays the eggs that his property should not acquire the eggs. If so, he can still fulfill the

mitzva, since they won't belong to him and will not be considered in his possession.

Lol Responsa Igrot Moshe, Yoreh De’ah

[With regard to] eggs that were laid in one’s possession, and
the mother was raised above them, but the owner didn’t
have intention to acquire them, can he still fulfill the mitzva
of Shiluach Hakein?

...I will answer briefly... that only concerning birds in
ditches and geese and chickens that nested in an orchard
are the ditches and fields considered like a courtyard that
acquires the eggs when the mother is raised above them
because he has intention to acquire them, but not for eggs
that he had no intention of acquiring.

And in general concerning birds, geese, and chickens, if
one claims [afterwards] that it is not a merit for him and
he didn’t want to acquire them, one can believe him even
retroactively, and he hasn’t acquired them. Therefore, he
can still perform the mitzva of Shiluach Hakein.
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Some other contemporary poskim, including the Peninei Halacha (Kashrut Vol. 1, 16) and the sefer
Shale’ach Teshalach (below source 17) agree with this suggestion of Rav Feinstein. By contrast, Rav
Shlomo Zalman Auerbach argues that even in a case where one intends not to acquire the nest and
the eggs, he still may not fulfill the mitzva, since at any moment he can acquire the nest through his
courtyard if he so desires. Therefore, it is considered to still be mezuman, readily available to him.

oM Responsa Minchat Shlomo 100:6 1:p | MW nmn nMw .15
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Regarding the suggestion... that even in a secured court-
yard a person can make a condition at the outset and say
that he has no intention that his courtyard should acquire
the eggs that the bird will lay, and therefore he will be able
to fulfill the mitzva with ease, as they will not be considered
in his possession. But in my humble opinion this is very
questionable... and there is some backing to my claim, as
otherwise every person could bring a cage with a bird that
was rebellious into his house, or another kosher bird that
doesn’t usually live in one’s house, and make the cage and
bird ownerless immediately and reveal his intention also
regarding the eggs that he doesn’t want to acquire them,
and he would thereby be able to fulfill the mitzva after-
wards with ease...
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Tzurba M’Rabanan

THE DEFINITION OF A
SECURED COURTYARD

As we have seen, a nest that is located in a person’s possession is not subject to the mitzva of Shiluach
Hakein. Therefore, one would not be capable of fulfilling the mitzva with a nest found in a secured
courtyard. The parameters of the definition of such an area are addressed by a contemporary sefer about

the laws of Shiluach Hakein called Shale’ach Teshalach:

oM Sefer Shale’ach Teshalach, Se’if 22

A secured courtyard is defined as any [place] where people
normally place objects there and are not afraid that they
will be stolen. Therefore, one cannot fulfill the mitzva with
a nest that is found in this proximity unless the mother was
not raised from the eggs at all, or unless one made a condi-
tion from the outset that he has no intention to acquire the
mother and her young...

> Tbid., Footnote

See the responsa of Rav Chaim Kanievsky (45-46) that the
definition of a secured courtyard is not dependent on whether
the area is locked or not. Rather it is a place that strangers
don’t enter, and therefore he places his objects there without
worrying that they may be stolen... I asked Rav Kanievsky
as to the halacha regarding a nest found in a shul above the
air conditioner or light fixture, which is very high. Is this
considered a secured place, as if he would try to reach it with
aladder, he would be considered like a thief?... He answered
me that it is still considered an unsecured location, since the
public frequent the area.
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THE METHOD OF SENDING
THE MOTHER BIRD AwWAY

Until now we have discussed the reasons for the mitzva and which cases are subject to the mitzva. We
will now address the question of the proper method of sending the mother away. The Gemara actually
records a dispute about this issue, though Rashi cites two explanations of how to understand the dispute.

(NIl Masechet Chullin 141b

In what manner does he send her away? Rav Huna says: He holds
the mother by her feet. Rav Yehuda says: He holds her by her wings
and sends her away. Rav Huna says that one holds the mother by
her feet, as it is written: “That send forth freely the feet of the
oxand the donkey” (Yeshayahu 32:20), indicating that the sending
of an animal is associated with its feet. Rav Yehuda says that one
holds her by her wings, because the feet of the mother bird are her
wings, as it is by means of her wings that she moves about.

o O

In what manner does he send her away? By her feet - One holds
her by her feet and sends her away.

By her wings — One holds her by her wings and sends her away.
That send forth freely the feet — We see from this [verse] that
sending away is done with the feet. This is what I have heard. But
it seems to me that this sending away [as depicted in the previous
explanation] is not similar to sending away an ox [which is the
context of the proof-text], which walks on its feet, whereas here we

hold her by the feet.

[Therefore,] it seems to me that this is the intention: “Rav Huna
says by her feet” — that if one detached her wings and sent her away,
he is exempt from the mitzva of Shiluach, since the bird walked two
or three steps, and it would then be permitted to catch her. “And
Rav Yehuda says by her wings” - that she be able to fly normally.
A proof for my explanation is that it brings an incident [in the next
line of the Gemara] where one detached the wings and sent her away
[and then took her back again], where Rav Yehuda obligated him to
send her away [again], as Rav Yehuda follows his reasoning that one
cannot send away a bird by foot.
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According to Rashi’s first explanation, Rav Huna and Rav Yehuda disagree as to whether one must send
the mother away by first holding her wings in order to cause her to leave or by first holding her legs.
According to the second, they disagree as to whether one may cut off her wings and force her to leave by
foot: Rav Huna says one may, while Rav Yehuda says one may not, as she must fly away using her wings.
The Rambam interprets the Gemara using the first explanation and rules in accordance with the opinion
of Rav Yehuda.

1 Rambam, Hilchot Shechita 13:5 T UMWY 'S | B"ann .20

How does one send her away? One holds her wings and .FIM™5m1 71°D1D2 TMIX ?ONT NYWN TN
chases her away. If one sent her away and she returned and  wnm y2IX 190K ,171mM 0w, 1M anow
one sent her away again and she returned, evenif [thisrepeats  » HYwR HYW” MXIW ,AYWY ™M — DYD
itself] four or five times one is obligated to send her away,

as it is stated, “you shall surely send away.”

Other Rishonim interpret the Gemara using the second explanation, and rule in accordance with Rav
Yehuda that one may not cut off her wings. According to this interpretation, it does not matter whether
one holds the mother by her wings or legs when sending her away, one simply must ensure that she is
capable of flying away using her wings. This is the ruling given by the Shulchan Aruch.

Shulchan Aruch, Yoreh De’ah 292:4 T:AXT T | Y W .21

One needs to send away the mother to the point where she  2”MX1,7T° NANN XXNW TV DX MYWY Py
leaves one’s possession, and then one may take the young. pT1p 1°023 TINAY X171 OX1 .07 NN Mp»
If one wants to clip her wings before sending her away in  ypx — amp™ Y Y7in Xow 1o mnYww
order that she won’t be able to fly away, and he can catch Y3IAW T 77535 DY TN AW K9K INWwA
her again, he is not permitted. Rather, one must send her 1N DX FIFDM 1T RENW AR, MY

away with her wings ir} order that she be able to fly AWAY, L D3 TR TY MW — 1oNM OXY
and after she leaves one’s possession one may take her if one

desires. If one cut [her wings], one needs to wait until the
wings grow back and then send her away.

The Chazon Ish holds that one may follow the Shulchan Aruch and send the mother away in any manner,
as long as she still has wings.

YoM Chazon Ish, Hilchot Shiluach Hakein P mYw 'Sa | WK NTn.22
175:2 2:Yp

It seems that the mitzva of sending away [the mother]... NANN XXNW *T12” ..MYW NNXNT AKX
“until she is no longer in his possession [lit. from under hlS XY TwonY YIom oXw ,INwan 2 - T

hand]” means from one’s possession, to the point thatif one 19"y 3mwn XY - qwonY 197w M9, ,5on
would want to catch her, one wouldn’t be able, and as long nM 9y A AMY OX MYWa KMo PRI

as he can catch her, it is not considered Shiluach [sending MANW TV TWMY X SRYwY

away]. And there is no distinction concerning Shiluach
whether one took her with his hand or caused her to flee. ..
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The contemporary sefer Shale’ach Teshalach rules the following about this issue:

Lol Sefer Shale’ach Teshalach, p. 43 My | nSwn nbw 1bo.23

When one sends away the mother, some say that one must
take the mother from the young with one’s hands and then
send her away. However, others hold that by doing so one
transgresses the prohibition of “do not take the mother upon
her young;” rather, one must send her away with a stick and
the like. This is how many of the gedolim of our generation
have ruled.

When one uses a stick to fulfill the mitzva one doesn’t have
to hit the bird herself. Rather, it is sufficient to hit next to
her and cause her to become frightened and fly away. One
could also throw a stone near her and thereby cause her to
flee. Likewise, if one raises one’s voice and banishes her, one
has fulfilled the mitzva.
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RECITING A BERACHA ON THE
MiI1TZVA OF SHILUACH HAKEIN

The Rishonim dispute whether a beracha is recited before fulfilling the mitzva. The Ra’avad, cited by the

Aruch HaShulchan, holds one must recite a beracha.

Aruch HaShulchan, Yoreh De’ah 292:10

It seems clear that one is obligated to recite a beracha when send-
ing her away. .. I also found this [ruling] in the sefer Tumim De'im
of the Ra’avad. At the end of siman 179, he brings the words of
the Baal Ha'lttur in the name of the Halachot Pesukot: “The
halacha is that one must recite a beracha for Shiluach Hakein and

»

for building a fence [on one’s roof ]

$AXN TV | Inwin .24

MW NYWA 2% 2w, 0IWD XN
,T7ANTTY "DV T DMIN” 10D NN 1N
MW HYI 2T VYR 10 MOADW K371
— NNI7m” amws m,mip1oo MY owa
TV 191 "pYNa pa MY wa b iy

L NWY IND

By contrast, the Rashba writes that one does not recite a beracha.

1Ml Responsa of the Rashba 3:283

Question: Does one recite a beracha for Shiluach Hakein or not?

Answer: ...Nevertheless, regarding your doubt whether one
recites a beracha on the positive mitzva - i.e., on the mitzva of
Shiluach - or on the negative commandment of “do not take
the mother over her young,” it would seem that it would have
been more appropriate to recite the beracha over the negative
commandment, for this is the primary part of the mitzva. Because
sending the mother bird is only the rectification of the negative
commandment, that if one transgressed and took [the mother],
the verse transformed it to a positive mitzva of sending the mother
away. Nevertheless, one can only recite the beracha as “that we
are commanded to send away,” for hanacha® is sending the bird
away. And if one would recite a beracha, one can do so on a
positive commandment for one never recites a beracha on a
negative commandment. For we don’t recite a beracha regarding
the prohibition of neveila (eating an animal improperly slaugh-
tered), “that He prohibits us from eating a neveila and permitted
us the animals through shechita,” or other prohibited foods and
forbidden mixtures of clothing, etc.
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3. It seems that this word is incorrect, as it does not fit the context at all. Perhaps it should say instead “the aseh” — the positive

commandment.
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Rav Yaakov Ettlinger, author of the Responsa Binyan Tzion, concludes that one does not recite a beracha
for a different reason: Perhaps the bird will fly away before one chases it away, which would result in one
reciting a beracha levatala (beracha in vain).

Responsa Binyan Tzion HaChadashot 14 | T | MWTNA X 12 N"MWw .26

...One can give another reason why one doesn’t recite a berachaon 9V 7721 XYW 15 DA QYL 1N W1 120...
Shiluach Hakein in the first case, for when one recites the beracha  anw nYW2T MWK IDIRA PR MW
before performing the action, there is a doubt that perhaps the  px;1 DN XNW PO W ,AN™WYY W
bird might fly away from the nest on its own without one chasing 1972 MM, NS 920 1P YYn NN

it away, and it would be a beracha recited in vain. Therefore, the 1DINI P X7 AW 1T KY 1991 .90y

wwn PR 1T .09 0N anpyw [ awin
TINAW TNND M T2 HAK ,MDN Xnw
SV 12721 PN DIN 993 1o Ly Y

Rashba mentioned saying the beracha only in the second scenario
where one picked it up first, as in that case there is no concern
that it will fly away. But in this case, it would be a mitzva that
comes by committing a sin [as he took it rather than sending it
away|. Therefore, in any event, one does not recite the beracha. Jpamaw

However, some Acharonim maintain that one may recite the beracha without Hashem's name.

oM Sefer Shale’ach Teshalach, Se’if 3 Ao | nSwn nbw 100 .27

Some say that one recites a beracha at the time of fulfilling the NTIXM DT"P NY2 02720V ,0MINIK W°
mitzva of Shiluach Hakein. But many poskim hold that one DpLBOIN 1277 NYT 1PX Jpn MYW
should not recite a beracha, and this is the opinion of contem-  4x 333071 "L NYT X1 191,772% PRW
porary poskim. One who wishes may recite a beracha without 199 OW K92 7129 9197 X
Hashem’s name.

Below is the text of a prayer that may be recited before performing this mitzva declaring one’s intention
to do so (similar to those recited by some before performing other mitzvot), as well as the text of the
beracha (for those who wish to say it):
“I am prepared and ready to send the mother bird from the nest, to fulfill the positive mitzva that
my Creator, may He be blessed, has commanded me in the holy Torah, as it is stated: You shall send
away the mother, and the negative prohibition not to take the mother, as it is stated: You shall not
take the mother from on the child”
One may then recite the beracha without Hashem’s Name:
“Blessed are you, King of the universe, who has sanctified us with his mitzvot and commanded us
to send away [the mother from] the nest”
AWITPA NN INW 121N "X KW ABY NIXD 077,170 10 19X OX N7WY7 [T 1310 M0
". 0720 7Y OX) NEN 7" 0NIW ,0XD NP7 K7W NWYA X7 NIXM,"OX) DX N7WR D7W" nKIu
120 N7W7 131X PRIXNA DWTP WK, 071V 770 ADX 12
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OTHER HALACHOT RELATED TO
SENDING THE MOTHER AWAY

Multiple Eggs or Chicks in the Nest

What is the halacha if more than one egg or chick is found in the nest? May the mitzva of Shiluach Hakein
be fulfilled twice? The sefer Shale’ach Teshalach addresses this question and rules that it indeed may
be fulfilled twice by two different individuals, should they desire.

oM Sefer Shale’ach Teshalach, Se’if 15 10 9°Yyo | nSwn nbw 15o.28

Even if there is only one chick or one egg in the nest, oneis — NN TN IX TN MNOX XYN [P PR IPDX
obligated to send away the mother. Therefore, when there X D¥"a "W ww> 1951 .0K0 NYWY 27N
are two or more eggs, two people may fulfill the mitzva of pyx9 1 o7pY DWIK MW DYDY - AN
Shiluach lechatchila (in the ideal form), by having the first WX MWW IR W, T Mnab M

send the mother away and taking possession of one egg... MANWS NAK 73723 PA 79T BN NK
and when the mother returns, the second one sends it away, — ';E’:D S 'lI'l'?'('U’ oxn

and takes possession of the second egg.

Additional Halachot Related to the Manner
of Sending Away the Mother

The sefer Shale’ach Teshalach discusses a number of additional issues that are relevant to properly
sending away the mother.

2o Sefer Shale’ach Teshalach, p. 43 My | nbwn nbw 19v.29

The manner of sending the mother away N MW PIN
S.When one sends away the mother, some say that one should  nppY ¥ w D™MIN w2 DX MYWWD .
take the mother from the young with one’s hands and then 100 AW TR, 1T A M3 YYn DX
send it away. But others say that in this manner, one violates XY SV DM T 19INW DN W 1IN
the prohibition of “do not take the mother from the young” " .
1DIN KYN 0720 Yy oKX npn XY Yw
PN PN TwRnw 7YY X0 mYwin
Rh)alfbinbiakaiamRitntRbiah) 191001

Rather, the manner of sending away is by banishing her from
the nest with a stick and the like. And such was the practice and
instruction of a number of the great Torah leaders of our time.
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6. When one comes to fulfill the mitzva by banishing her
from the nest, there is no need to strike the mother directly
with the stick; rather, it is sufficient to strike next to her, and
cause her to be frightened and fly away. And he also fulfills
the mitzva by throwing a stone toward her and causing her
to flee. Likewise, if he raises his voice and banishes her, he
has fulfilled the mitzva.

Having intent when the mother leaves

7. Occasionally, right after one begins to approach the nest,
the mother will sense this and flee immediately. Therefore,
itis proper to have in mind initially that he wishes to fulfill
the mitzva in any manner that causes the mother to flee.
And then he can fulfill the mitzva whether she flees imme-
diately due to his approaching or whether she flees when
he waves the stick, even if he did not yet have a chance to
strike the nest.

The minimum distance that the mother must go

8. One must send away the mother until she leaves one’s
possession. After she leaves one’s possession, one may take
her. The measurement of leaving one’s possession is that
the mother has distanced herself and is no longer hover-
ing over the nest, and that is sufficient. And even in a case
where the nest is in a private domain, and he can fulfill the
mitzva, one need not be particular that the mother go out
to the public domain.

Taking the young

9. Some say that if one sent away the mother and did not take
possession of the young afterwards, he has not fulfilled the
mitzva of Shiluach Hakein. And this is the practical halacha
according to the common custom. But others say that taking
the young is not part of the mitzva, and is optional. In any
case, for the complete mitzva, it is certainly appropriate to
take them, and there is a source for this according to the
reasons of wisdom [i.e., Kabbala].

Returning the young to the nest

13. After he has taken possession of the eggs or chicks, he may
return them to the nest lechatchila, and he has fulfilled the
ideal form of the mitzva even if the mother returns to them.
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The Types of Birds Included in the Mitzva

The mitzva of Shiluach Hakein does not apply to every single bird that one might encounter. Rather, it
applies only to the mother, as opposed to the father, and applies only to kosher species of birds.

YoMl Sefer Shale’ach Teshalach, Se’if 14,

One who sees a nest and inside is a bird with kosher signs, but
there is no tradition that has accepted it as a kosher bird,* or he
does not recognize this bird at all, and is uncertain whether it is
kosher, although it is forbidden to consume it, nevertheless he
should send away the mother bird out of uncertainty. However,
in a case of a bird that is certainly not kosher, one should not
send the mother away for no reason.

One only fulfills the mitzva of Shiluach Hakein with the mother,
and not with the father. In our times, the nature of pigeons and
doves is that the father and mother change places during the day.
The time in which it is certain that the mother is sitting and not
the father is from sunset until after sunrise. Therefore, it is proper
to fulfill the mitzva during this time alone.
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Below? is a list of common kosher species of birds with regard to which the mitzva of Shiluach Hakein

is applicable:

+  American Robin — North America

«  Canada Goose — North America

«  European Robin — Europe, Eretz Yisrael

«  Mallard Duck — North and Central America, Europe, Asia
+  Mourning Dove - North and Central America

- Northern Cardinal — Eastern and Central U.S., Central America

«  Palm Dove - Eretz Yisrael, Africa, Europe
«  Pigeon - Worldwide
«  Sparrow — Worldwide

4. Although the Gemara (Chullin 59) provides specific characteristics for identifying kosher birds, the accepted halacha is that
a bird is only treated as kosher with an accompanying mesora, or tradition, that this bird is indeed considered a kosher one.

[Addition of the English editors]

S.  Thislist is taken from www.star-k.org/articles/kashrus-kurrents/725/Shiluach-hakan, which is an excellent summary in English
of the halachot and practical issues related to the mitzva of Shiluach Hakein. [Addition of the English editors]
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SUMMARY OF HILCHOT SHILUACH HAKEIN

Reasons for the Mitzva

Chatam Sofer/Ramban - To learn not to be cruel.

Zohar - To cause the mother to ask for mercy for her young, which will cause
Hashem to have mercy on us.

Gilyon Maharsha — One can merit having children through fulfilling the

mitzva.

Must One Try to Fulfill the Mitzva

ARSI A

Gemara — There is no obligation to search for a nest to fulfill the mitzva.
Arizal (in Birkei Yosef) — One should try to find a nest to fulfill the mitzva.
Chatam Sofer — There is no obligation.

Chavot Yair - If one encounters a nest, one must perform the mitzva.

Ran/Chazon Ish — Even if one encounters a nest, one need not perform the
mitzva if one does not need the young.

Mezuman/A Nest in One’s Property

Mishna — There is no mitzva in this case.
Gemara - This is derived from the words ki yikarei.

Shulchan Aruch — A nest in one’s property is not subject to the mitzva unless
the mother has not yet flown away from the nest.

Igrot Moshe — One may declare one does not want to acquire the nest, and
thereby fulfill the mitzva even in this case.

Minchat Shlomo — One may not fulfill the mitzva in the above manner.

Shale’ach Teshalach — One’s property is defined as a secured courtyard in
which a person would leave his possessions without fear of theft.

The Method of Sending the Mother Away

Gemara — Dispute whether this means doing so with its wings or its legs.
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2. Rashi - The dispute is either about how to hold the bird before sending away,
or about whether one may cut off its wings first and force it to walk away.
Rambam - One must hold her by the wings.

4. Shulchan Aruch/Chazon Ish - One may send her away with any method, as
long as her wings have not been cut off.

S.  Shale‘ach Teshalach — One may use a stick to cause the bird to leave.

Reciting a Beracha

1. Aruch HaShulchan/Ra’avad — One recites a beracha.

2. Rashba - No beracha is recited.

3. Binyan Tzion — No beracha is recited because the bird may fly away first.

4. Shale'ach Teshalach — A beracha is not recited, but if one wishes, one may do so
without using Hashem’s Name.

Additional Halachot Related to Sending Away the Mother

1. Ifthere are two eggs/chicks, two different individuals may fulfill the mitzva.

2. One should use a stick or similar method of sending the mother away rather
than taking her with one’s hands.

3. One should have in mind that one fulfills the mitzva with whatever actions
causes the mother to fly away, even if she leaves before one strikes the nest.

4. The mother bird must minimally leave the area under one’s domain in order to
fulfill the mitzva.

5. 'Thereis a dispute whether one is obligated to take possession of the young in
order to fulfill the mitzva, but it is proper to do so in order to fulfill the mitzva
completely.

6. One may return the young to the nest after taking them.

7. 'There is a dispute whether one must pick up the mother to send it away, but the
conclusion of most authorities is that this is not necessary.

8. 'The mitzva only takes effect upon the mother, not the father.

9. 'The mitzva only applies to a kosher bird.



